STATE OF MAI NE Docket No. 98-309
PUBLI C UTI LI TI ES COW SSI ON

May 27, 1998
MARY- ANN MACMASTER, ET AL v. ORDER | NI TI ATI NG
GARDI NER WATER DI STRI CT | NVESTI GATI ON

Conpl ai nt Requesting Comm ssi on
| nvestigation of the Sal e of
the New M Il s Dam

VELCH, Chairnman; NUGENT and HUNT, Commi ssioners

On April 15, 1998, the Conm ssion received a conpl ai nt
agai nst the Gardiner Water District signed by Mary- Ann MacMast er
and 17 ot her persons (Conplainants). For the reasons set forth
bel ow, the Comm ssion will open an investigation into the issues
rai sed by the Conpl ai nants.

l. BACKGROUND

The conplaint, filed pursuant to 35-A MR S. A § 1302,
requests that the Conm ssion investigate several issues regarding
t he proposed sale of the New MIls Dam currently owned by the
District. The facts alleged by the Conpl ainants are as foll ows.
On or about Cctober 6, 1997, the District filed a petition with
t he Mai ne Departnent of Environnmental Protection (DEP) pursuant
to 38 MR S.A 8 901 et seq. to abandon the New MIIls Dam In
response, the nunicipal officials of the nunicipalities bordering
the water held back by the Dant initiated efforts to form an
interlocal agreenent to assune joint ownership of the Dam It
soon became evident that the municipalities did not have enough
time to finish work on the interlocal agreenent and obtain voter
approval before the expiration of the tinme period within which
the DEP woul d decide the Water District's petition to abandon the
Dam At this tinme, local |egislators pursued the enactnent of
| egislation that would permt the tine period to be extended by
180 days to provide sufficient tine to the municipalities to
finish the interlocal agreenents.

The Gardiner Water District trustees held a neeting on
Sunday, March 29, 1998, at which only two of the District's three
trustees were present (including M. Pulis, whose termwas to
expire soon thereafter). At this neeting, the trustees voted to
sell the Damto Councilor Trask.

The New MIls Damis |ocated on the Cobbossee Streamin
Gardiner. The four municipalities that would be affected by the
Danis breach are Gardi ner, West Gardiner, Litchfield and R chnond
(the four nmunicipalities).



Order Initiating Investigation -2 - Docket No. 98-309

In particular, the Conplainants asked the Comm ssion to
investigate the follow ng issues:

1. Was the Gardiner Water District under any
obligation to notify the public of the March 29th trustee neeting
and vote?

2. Was the March 29th vote illegal ?

3. Can these circunstances be considered an
"unreasonabl e act" by the Gardiner Water District?

4. Did the Gardiner Water District have any obligation
to wait until April 6, 1998 (the date specified in a letter sent
to the four nmunicipalities) before agreeing to transfer ownership
of the Damto anyone other than the four nmunicipalities?

5. Is the Gardiner Water District under any obligation
to give the four nunicipalities first refusal on the Danf

6. Can the agreenent between the Gardi ner Water
District and Councilor Trask be investigated to ensure that it is
in the best interest of the public?

As required by statute, the Gardiner Water District
responded to the Conplainants' allegations on April 28, 1998.
The District noted that Cobbossee Stream served as the District's
wat er source until 1980, when it was conpletely replaced by two
groundwater wells.? The District obtained owership of the New
MIls Damfromthe Cty of Gardiner in 1974. In 1982, the
District constructed a hydroelectric facility at the Dam and
entered into a power purchase agreenent with Central Mai ne Power
Conmpany pursuant to the Public Uilities Regulatory Policy Act.
Operation of the hydroelectric facilities ceased in 1994 when CWP
bought out the agreenent.

The District asserts that, since 1994, the sol e purpose
of the Dam has been to maintain the water |evels established by
t he Cobbossee Watershed District for the benefit of upstream
users of Cobbossee Stream and Pl easant Pond. Despite gaining no
benefit fromthe Dam the District's nmaintenance costs for the
Dam have run as much as $35, 166 per year (excluding hydro-rel ated
costs).® According to the District, this continued expense to

The District’s backup supply is provided through a
connection with the Hallowell Water District. |In addition, the
Di strict maintains seven storage tanks capabl e of hol ding a 5-day
supply of water.

*The District’s legislative testinony (Exhibit 20 to the
District’s Response) indicates that no maintenance is expected to
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rat epayers was the genesis of the District's desire to cease
ownership of the Dam This desire was reinforced by a dispute
over the flow | evels of Cobbossee Stream during the sumer of
1997.

Therefore, the District initiated the process of dam
abandonnent prescribed by state law. On Cctober 2, 1997, the
District filed its petition with the DEP. This petition
triggered a statutorily-prescribed 180-day period, expiring on
March 31, 1998. The District asserts that it hoped that sone
party woul d surface during the dam abandonnent process who woul d
be willing to assune ownership of the Dam By Cctober 15, 1997,
the District first becane aware that the four nmunicipalities were
considering the formation of an interlocal agreenent to acquire
the Dam However, the nunicipalities apparently failed to neet
the time deadlines prescribed by the dam abandonnment law. In
January 1998, the four municipalities asked the District to
withdraw its petition with the DEP to permt additional tinme for
the creation of the necessary interlocal agreenent. By letter
dated February 2, 1998, the District declined to do so out of
concern over the continued operation and mai nt enance expenses
associated with the Dam Legislation was then introduced to
permt affected nunicipalities to obtain a 180-day extension of
the tinme period. Although the legislation was enacted, the four
muni ci palities never exercised their right to obtain an
ext ensi on.

Wth the tine period under the dam abandonnent | aw
rapidly closing, on March 27, 1998, the District received an
offer from George Trask to acquire the Dam The D strict
i mredi ately called an energency trustees neeting for Sunday,
March 29, 1998. Both trustees present voted to accept M.
Trask's offer.* Because a new owner had been found, the
District's DEP petition was wi thdrawn on March 31, 1998.

Based upon its recitation of the facts descri bed above,
the Gardiner Water District argues that its actions |leading to
the agreenent to transfer the New MIls Damto George Trask were
reasonable and in conpliance with all applicable | aws.

I1. DISCUSSION

be necessary in the short termand the Dami s annual operating
costs would, therefore, "typically" be $8,826 per year.

“The vote was subsequently ratified by the full Board of
Trustees on April 15, 1998.
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35-A MR S. A 8§ 1302 establishes the right of utility
custoners to petition the Comm ssion to investigate allegations
of unreasonable utility rates or practices. Pursuant to the
statute, the Comm ssion nust conduct an initial summary
investigation to determ ne whether the conplaint |acks nerit. W
cannot find that a conplaint |lacks nerit unless we can find that
t he Comm ssion has no authority to grant the relief requested or
that the challenged rates or practices are not in any manner
unj ust or unreasonable. Agro v. Public Utilities Commission, 611
A. 2d 566 (Me. 1992).

We cannot find that the issues raised by the
Conmpl ai nants lack nerit under the Agro standard. Although much
of the District's explanation sheds considerable |ight upon the
i ssues raised by the Conpl ainants' all egations, the determ nation
of whether the District's actions were "reasonable”" within the
meani ng of section 1302 will require additional investigation to
verify the accuracy of the District's statenents.

In addition, we believe that the potenti al
applicability of 35-A MR S. A 8 1101 (disposition of property
necessary or useful in performance of utility duties) and 35-A
MR S. A 8 6109 and Chapter 691 of the Comm ssion's Rules (sale
of water resource | and) should be investigated in greater detail.
The District has argued that it obtains no benefits from
ownership of the Damand that the Damis, therefore, not
necessary or useful to its operations. However, on this record
we cannot rule out the possible utility of Cobbossee Stream as a
back up water supply for the District, which m ght nmake the Dam
useful to the District. Simlarly, the D strict provided a copy
of a survey indicating that the footprint of the Dam and the area
of the access easenents to be transferred with the Dam were | ess
than 5 acres, thereby indicating that section 6109 and Chapter
691 would not apply to this transfer.® W find it difficult to
under st and, however, how M. Trask can operate the Dam w t hout
the transfer of water rights associated with the Dam's use; if
any such fl owage easenents were included within the transfer, it
may i ncrease the relevant | and area to beyond the 5-acre
threshold. Second, M. Trask has indicated to the Conm ssion
that he is also interested in acquiring the District's
hydroel ectric facilities associated with the Dam W have no
evi dence as to whether such an additional transfer (if it were to
occur), when conbined with the Dam and associ at ed easenents,

m ght trigger application of Chapter 691. |If Chapter 691 were
found to apply, it would trigger certain procedural requirenents
and grant abutting nmunicipalities the right of first refusal.

*Chapter 691, section (1)(E) of the Conm ssion’s Rules,
whi ch inplenents 35-A MR S. A 8§ 6109, limts application of the
wat er resource |and transfer provisions to parcels exceeding 5
conti guous acres.
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Addi tional support will be necessary to rule out the potenti al
application of the provisions cited above.

Finally, the District's Response and | egislative
testinmony (Exhibit 20 to the District's Response) indicate that
the District spent $35,000 on repairs to the Damin one recent
year, and spent over $687,000 on the Damin the past 15 years.
These figures raise sone question as to whether the Dam has any
substantial fair market value for which the District's ratepayers
shoul d recei ve adequate conpensation. Although not specifically
rai sed by the Conplainants, this issue al so deserves cl oser
i nvesti gati on.

Accordi ngly, we
ORDER

1. That a formal investigation be opened into the
reasonabl eness of the Gardiner Water District's actions in
seeking to transfer ownership of the New M| Ils Dam

2. That the Adm nistrative Director shall send a copy of
this Order to the | ead petitioner, Mary-Ann MacMaster, and to the
muni ci pal officers of the municipalities of Gardi ner, West
Gardiner, Litchfield and Ri chnond; and

3. That all Petitions for Intervention in this docket nust
be filed with the Adm nistrative Director of the Public UWilities
Commi ssion, at 242 State Street, State House Station # 18,
Augusta, ME 04333, by June 12, 1998.

Dat ed at Augusta, Maine this 27th day of My, 1998.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
COW SSI ONER ABSENT: Hunt

NOTI CE OF RI GHTS TO REVI EW OR APPEAL
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5 MR S. A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
review or appeal of PUC decisions at the conclusion of an
adj udi catory proceeding are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 1004 of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 110) within 20 days of
the date of the Oder by filing a petition with the

Comm ssion stating the grounds upon which reconsideration is
sought..

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachnent of this Notice to a docunent does not
indicate the Commi ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



